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statute does not do so the highest courts of Michigan. Ohio and Wis- 
consin have declared. Todd v. Commissioners (1895) 104 Mich. 474; 
The State ex rel. Bateman v. Bode (1896) 55 Ohio St. 224; State v. 
Anderson (1898) 100 Wis. 523. The rights of the voters, the rights 
of the candidates and the rights of the political parties have been con- 
sidered. Each voter is entitled to an opportunity to vote and to 
reasonable facilities, but no State constitution guarantees that each 
voter shall have the same facilities with every other voter in express- 
ing his will at the ballot box. A member of a regular political party 
may indicate his choice with one mark at the head of the ticket; but 
■one who belongs to no party must write out a name for each office in 
the blank column. A statute does not violate the rights of an elector 
because he may be obliged to make two marks while another voter 
makes only one. Todd v. Commrs, supra. The opposite view was 
held in Eaton v. Brown (1^92) 86 Cal. 375, where the court said of a 
similar provision that it was unconstitutional because it subjected 
some voters to a more inconvenient method of voting than others. 
This inconvenience, however, is only that experienced by everyone 
who votes other than a straight party ticket. If any inequality arises 
it arises not from any inequality caused by the statute but by reason 
of inequalities in the persons of the voters, and such inequalities are 
unavoidable. Stale v. Bode, supra. 

In regard to the rights of candidates the California court confounds 
the right of a candidate to be voted for with a claim to have his name 
printed on the ballot. The statute does not declare that a candidate 
shall not be nominated or voted for by more than one political party, 
but that his name shall not be printed more than once on the official 
ballot. Appearance on the ballot is a privilege granted by the legis- 
lature and it treats all alike in limiting each candidate to one appear- 
ance. 

The California court is the only court in the country which has 
recognized political parties as having constitutional rights. In Brit- 
ton v. Commissioners (1900) 129 Cal 337 a primary election law was 
held unconstitutional in that it applied only to parties which polled 
three per cent, of the vote cast at the last election. If that court 
should follow its reasoning to a logical conclusion, as Garroute, J., 
argues in his dissenting opinion in the principal case, it would have 
to hold also unconstitutional the provision that parties polling less 
than a certain percentage of the votes cast at the last general election 
are not entitled to have their candidates go on the official ballot. 



Liability of Receiver for Rbnt. — The decision in Dayton 
Hydraulic Co. v. Felsenthal (C. C. A. 6th Cir. 1902) 116 Fed. 961 
follows a Federal rule which had its origin, it would seem, in a refusal 
to distinguish between the status of a chancery receiver and that of an 
assignee in bankruptcy. Under the English bankruptcy acts, the 
assignee in bankruptcy was allowed a reasonable time in which to 
elect whether he would adopt a given lease whereof the bankrupt was 
possessed, or, refusing to adopt it, throw it back as damnosa hcereditas. 

In the latter event, and, also, during the continuance of the reason- 
able time allowed for his election, the assignee was under no liability 
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upon the lease. Bourdillon v. Dalton (1795) 1 Esp. 235: Turner v. 
Richardson (1806) 7 East 335. The election to adopt must be man- 
ifested by a positive act. Wheeler v. Bramale (1813) 3 Camp. 340. 
And until the assignee elected to adopt, the bankrupt continued liable 
for the rent. Copeland v. Stephens (1818) 1 B. & Aid. 593. This 
doctrine has been adoDted in the United States. In re Washburn 
(1874) n N. B. R. 66:'ffqy/v. Stoddard (1861) 2 Allen 442. It has 
been held that exercising the equity powers conferred by the Bank- 
ruptcy Act of 1898, the court will enjoin the lessor from interference 
with the assignee during the time necessary for the latter, who has 
renounced the lease, to remove the bankrupt's goods from the prem- 
ises. In re Chambers, Calder & Co. (1900) 98 Fed. 865. But, upon 
his election to adopt, the assignee became the true assignee of the 
term, and, consequently, the lessor could distrain or sue for the rent 
without the consent of the bankruptcy court. Ex parte Till (1873) 
L. R. 16 Eq. 97. It should be noted, however, that the Federal 
Bankruptcy Acts of 1867 and 1898, have, in effect, departed from 
the English rule, and cut off the landlord from the freedom of resort 
against the tenant. In re Duble (D. C. Pa 1902) 117 Fed. 794. 
So under the Companies Acts of 1862 and 1867, the English Courts 
hold the official liquidator liable for rent only when he has entered 
and used the leased premises for the purposes of winding up. In re 
Progress Ass. Co. (1870) L. R. 9 Eq. 370. But the entry and user 
must be actual. In re Oak Pits Colliery Co. (1882) 21 Ch. D. 322. 

Quite different is the status of a chancery receiver. He is not, and 
cannot make himself, the assignee of any term of years; equity, acting 
as it does in personam, can confer on him no estate. Consequently, 
if among the assets there is a leasehold estate, the lessor cannot, with- 
out the consent of the Chancery Court, sue its receiver for rent, or 
eject him for the non-payment thereof. In re B ' ittersby 's Estate (1883) 
31 L. R. Ir. 73: Angel v. Smith (1804) 9 Ves. 335, or distrain, 
Eyton v. Ry. Co. (1869) 38 L. J. Ch. 74. If the lessor omit to get 
the Court's consent to a distress, he cannot claim a lien on the estate 
as a whole, or any part thereof. Re Sutton (1863) 8 L. T. 343. 

In the United States Supreme Court this question arose upon 
an intervention to obtain against a receiver specific performance of a 
contract for the purchase of rolling-stock, made bv the defendant to 
the original bill. Oil Co. v. Wilson (1891) 142 U. S. 313. The 
court, per Brown, J., held that a receiver has a reasonable time in 
which to elect to adopt or renounce any of the contracts, leases, etc., 
of which he is placed in charge; citing, for this position, Turner v. 
Richardson, supra. Soon thereafter the rule of Oil Co . v. Wilson was 
applied to the exact question of the liability of a railway receiver for 
rent of a leased line. Railroad Co. v. Humphreys (1892) 145 U. S. 
82. Still again the Court, per Brown, J., applied this rule in U. S. 
Trust Co. v. Wabash Ry. (1893) 150 U. S. 287 ; and in Dushane v. 
Z?e//(i895) 161 U. S. 513, Fuller, C.J., laid down this rule as apply- 
ing equally to the cases of a receiver and of a bankruptcy assignee. 
The lower courts have obediently followed the lead. N. F. P. & O. 
Ry. v. Erie Ry. (1893) 58 Fed. 268 : Piatt v. Reading R. R. (1898) 
84 Fed. 535. 

In some of the State Courts the Federal rule as to the receiver's 
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liability is "followed. Tradesman Pub. Co. v. Car V/heel Co. (1895) 
95 Tenn 634. It was distinctly repudiated, however, in Bell v. Am. 
Pro. League: Re Grace (1895) 163 Mass. 558. There the receiver 
failing in his attempt to sell the lease, evacuated the premises after 
paying rent for the time he was in possession. The landlord inter- 
vened for rent for the balance of the term. The Court held that, as 
a chancery receiver is not the assignee of the term, there is no question 
as to his renunciation or retention of the lease : the court will allow 
a reasonable rent only for the time the receiver is in possession, 
whether that time be long or short. Lathrop, J., regards the Federal 
doctrine as founded on the false assumption that the receiver can make 
himself assignee of the term. To the same effect are Gaitherv. Stock- 
bridge (1887)67 Md. 222 -.Johnson v. Amos (1901) 114 Iowa 530. In 
cases involving receivers under statutes expressly making them assign- 
ees of all the defendant's effects, the New York court used express- 
ions indicating a tendency toward the Federal view. But these were 
repudiated and the rule settled in that State, by Stokes v. Hoffman 
House Co. (1901) 167 N. Y. 554. There it appeared that the plain- 
tiff was appointed receiver in a former action brought to foreclose a 
mortgage upon the ground-lease of a hotel. The plaintiff, as such 
receiver, conducted, for a long time, the business of the hotel. The 
defendant bought the premises at foreclosure sale. Thereupon the 
lessor demanded rent covering the period of the receivership. Upon 
his threatening eviction, the plaintiff, at the defendant's request, paid 
the lessor, out of the fund raised by the sale, the demanded rent. The 
Court held that the plaintiff could recover, reasoning that (1) the 
plaintiff could not, by adoption, make himself assignee of the term; 
(2) the only way the landlord could get rent at all was to intervene in 
the original suit, and, until the entry of an order granting the prayer 
of the intervention, no liability lay upon the receiver from that direc- 
tion ; (3) hence, as the plaintiff was under no legal obligation to do 
what he promised the defendant to do, his promise was a good con- 
sideration for that of the defendant. 

Theoretically the Federal doctrine would make the receiver liable 
for all rent to be due under the lease, no matter how long, at the time 
of that officer's appointment, the term may have yet to run. Actually, 
however, judicial sale of the leasehold, among the other assets, re- 
lieves the receiver from apprehension on that score. In the principal 
case, however, the leased premises were not included in the sale order, 
and, at the time of the intervention, were still on the receiver's hands, 
he having from time to time, until his election to adopt the lease, put 
off the lessor with evasive replies. The court ordered the surrender 
of the premises to the lessor, and the payment of rent according to 
the terms of the lease from the day of the receiver's adoption of the 
lease to the date of this decree. An interesting question would have 
been presented had the lessor sued at law for his rent for the entire term, 
on the expiration thereof. If the Federal courts should then be consist- 
ent they would give judgment for the lessor. For, by the old bank- 
ruptcy rule if the assignee elects to adopt the lease he becomes liable 
for the rent de bonis propriis, with the right of exoneration out of the 
effects. Buckner v. Jewell (1876) 14 N. B. R, 286. The lessor 
here, however, contented himself with getting his land back with rent 
to date. 



